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1. Introduction
1.1 The purpose of these Contract Standing Orders is to:

(@) ensure that the council promotes the probity and integrity of the
procurement process;

(b) provide employees involved in the procurement process with a
framework within which to work;

(c) ensure fairness in allocating contracts and protect employees from
allegations of corruption or collusion with suppliers and contractors;

(d) promote public accountability;
(e) ensure compliance with all legal requirements;
(f) achieve value for money on behalf of the council; and

(g) support the council’s corporate aims and objectives in relation to
procurement (see Procurement Strategy).

1.2  The Contract Standing Orders must be complied with strictly. They are
minimum requirements and any instances of non-compliance may result in
disciplinary action being taken. A more thorough procedure may be
appropriate for a particular contract such as where the EU procurement
regulations apply. Please see the Procurement Toolkit or contact
Procurement.

1.3  Any consultant, agent or contractor acting on behalf of the council must
comply with these Contract Standing Orders and this must be a condition of
their employment.

1.4  Contracts let on behalf of a consortium, association or similar body of which
the council is a member should comply with the rules of the body or lead
authority.

1.5 The amounts £A to £D in these Contract Standing Orders (Section 5) have
the initial values given to them below:

£A = £7,500
£B = £25,000
£C =£125,000

£D = £3,500,000
1.6 All monetary values included in these Contract Standing Orders relate to the

total value of the contract including extension options and shall be deemed to
exclude any Value Added Tax applicable to the contract.
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1.7

1.8

1.9

1.10

2.1

2.2

The Chief Officer for Finance and Performance is designated as the
responsible officer in accordance with Section 151 of the Local Government
Act 1972 (for the proper administration of the council's financial affairs), and
the designated officer in accordance with Section 114 of the Local
Government Finance Act 1988 (incurring of unlawful expenditure) is the Chief
Officer for Finance and Performance in conjunction with the Monitoring
Officer.

The Chief Officer for Finance and Performance, as Section 151 Officer, and
the Monitoring Officer shall review all monetary limits annually and any
amendments, if appropriate having regard to inflation and other relevant
factors, shall be reported to the Chief Executive.

Questions of interpretation of these Contract Standing Orders should be
referred to the Monitoring Officer, the Chief Officer for Finance and
Performance or Procurement.

References to the Chief Officer for Finance and Performance and the
Monitoring Officer shall include other employees authorised to undertake
duties on behalf of the Chief Officer for Finance and Performance and the
Monitoring Officer.

Scope

These Contract Standing Orders relate to any arrangement made by, or on
behalf of, the council for the carrying out of work or for the procurement of
goods, works or services. These include arrangements for:

the supply or disposal of goods

hire, rental or lease of goods or equipment

execution of works

the delivery of services including those relating to the recruitment of
temporary staff, land and property transactions and financial and
consultancy services

e concessions (The Concession Contracts Regulations 2016)

These Contract Standing Orders do not apply to:

e the employment of permanent staff

agreements regarding the acquisition, disposal or transfer of land, for
which Financial Regulations shall apply

insurance policies

treasury management transactions

engagement of legal counsel

grants from the council (except where they are to buy services)
public-to-public cooperation and in-house contracts subject to fulfilling
the test criteria in Regulation 12 of the EU Regulations

October 2023 ISSUE Part 3F 3



2.3

3.1

3.2

3.3

3.4

e engaging entertainment for shows etc where the value is lower than
EU Regulation threshold

The use of e-procurement technology and purchasing cards does not negate
the requirement to comply with all elements of these Contract Standing
Orders.

Exemptions

Contracts Standing Orders are intended to protect the Council and only under
circumstances which are exceptional and unavoidable shall authority be given
to waive them. All exemptions must be recorded in the exemptions register
held by Procurement.

Requests for all exemptions and the reasons for accepting or rejecting the
request must be made in writing (includes email) to the Chief Officer for
Finance and Performance. Requests shall include:

a description of the contract

the nature of the exemption

the unavoidable circumstances that require the exemption
the total value of the contract

the implications (if any) to the council

An exemption will only be approved if it is because of an unforeseeable
emergency involving immediate risk to persons or property, disruption to
council services or in the best interest of the service.

If an exemption to these Contract Standing Orders is necessary because of
an unforeseeable emergency involving immediate risk to persons or property,
disruption to council services or in the best interest of the service and is
above £C (£125,000) value must be reported to Audit and Ethics Committee
and an exemptions register kept by Procurement. It may be made:

(a) by the Chief Financial Officer and the Monitoring Officer for contracts
estimated to be valued up to £C (£125,000) or up to the EU threshold
if on the Forward Plan (if the Chief Financial Officer is applying for an
exemption then they must consult with the Chief Executive);

(b) in consultation with the relevant portfolio holder for contracts
estimated to exceed £C (£125,000) if no decision has been made by
Cabinet.

No exemption should be used if the EU Regulations apply unless the
proposals are non-commercial and satisfy the ‘Teckal’ tests (EU Regulation
12).
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3.5

3.6

3.7

3.8

3.9

The tests are:

(i) The service provider carries out more than 80% of its activities with
its owner authorities.

(i) The owner authorities exercise the same kind of control over the
service provider as they do over their own departments.

(iii) There is no private sector ownership or direct capital participation of
the service provider or any intention that there should be any.

Advice on the Teckal principle can be obtained from Procurement.

Under the principles of Value for Money (VFM), the council should discourage
requests for approval to obtain only one quotation or tender unless there is
only one suitable contractor available, for example IT software
upgrades/licensing. Where there is only one suitably qualified supplier then all
reasonable efforts to secure value for money must be made.

Collaborative Procurement Arrangements and Frameworks

In order to secure VFM, the council may enter into collaborative procurement
arrangements. The Chief Officer for Finance and Performance must be
consulted where a purchase is to be made using collaborative purchasing
arrangements with a Local Authority, government department, statutory
undertaker or public service purchasing consortium. Where the council is
acting as the lead authority in a consortium for the procurement of goods,
works or services, these Contracts Standing Orders will be applicable.

All purchases made via a Local Authority consortium, such as CSW, ESPO,
CCS, PFH and CBC, are deemed to comply with these Contract Standing
Orders and an exemption is not required. However, purchases above the EU
threshold must be let under the EU Regulations unless the consortium has
satisfied this requirement already by letting their contract in accordance with
the EU Regulations on behalf of the council and other consortium members.
Please contact Procurement for advice on suitable frameworks agreements.

Framework agreements, due to their nature, may be comprised of several
suppliers, and a robust selection process should be undertaken to ensure that
the most economically advantageous is selected. When the price is pre-
determined and fixed, with a pre-released pricing tariff which can be referred
to, a direct award may be made. In any instance where the cost (or
specification) of the contract requirement is not fixed, then all suppliers
capable of performing the contract need to be contacted with an opportunity
to bid (Further Competition).

Access to Framework agreements will be defined by the framework owner.
Some may require an access agreement authorised as per Paragraph 15.6
(copy to be forwarded to Procurement for the Central Contract Database).
Others may require a contract number to be issued on purchase orders.
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Manual tender request

3.10 All requests for quotes (RFQs) and tenders for £B (£25,000) or higher will be
required to run through the electronic process and any resulting Contract
must be recorded on the Central Contract Database. If a manual process is
preferred, an exemption request in line with paragraphs 3.2 and 3.3 will be
required. Reasons may include supplier capability or specialist categories.

4. Steps prior to purchase

4.1 Before beginning a purchase the employee responsible for it must appraise
the purchase, in a manner commensurate with its complexity and value, by:

referring to the Procurement Toolkit and contacting Procurement

for services above EU threshold consider how the contract might
improve the economic, social and environmental wellbeing of the
borough and consider if external consultation is required (Public
Services (Social Value) Act 2012)

checking to ensure that Procurement does not already have a
preferred supplier agreement for the product/service or if a local
agreement would be suitable

completing the appropriate Procurement Checklist

appraising the need for the expenditure and its priority

defining the purpose and objectives of the purchase

assessing the risks associated with the purchase and determine how
to manage them adequately

considering what procurement method is most likely to achieve the
objectives, including internal or external sourcing, partnering, and
collaborative procurement arrangements with another Local Authority,
government department, statutory undertaker or public service
purchasing consortium

consulting users as appropriate about the proposed procurement
method, contract standards and methods of performance and user
satisfaction monitoring

selecting the standard terms and conditions that are to apply to the
proposed contract and, in consultation with Procurement, make any
appropriate amendments to suit the needs of the particular contract
deciding if the contract can be awarded in separate Lots and if so
how many Lots an economic operator can tender for (Contact
Procurement for advice)

confirming that approval has been given for the expenditure and that
an appropriate budget exists

ensuring that EU Regulations have been complied with, including the
sending of a Prior Information Notice (PIN) (see Section 6)
identifying the evaluation criteria (see Paragraph 9.2)

ensuring that the purchase has been reported in the Forward Plan if it
is a key decision
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e drafting specification/brief/description of contract supplies or services

required

5. Financial limits

5.1  Minimum requirements for inviting competitive offers:
Estimated Minimum Minimum Form of
Value of the Number of e Procurement Process
. Advertising . Contract
Whole Suppliers to . Method Records Required .
Contract * be Invited Requirements Required
No minimum | Not Mandatory - | Verbal quotation Written note of
Less than £A numbers but Supplier is acceptable source, name Purchase order
(£7,500) must selection based | but this must be and amount for and/or invoice
demonstrate on Officer confirmed in each quotation
VFM Knowledge writing obtained
3 wr|tlten Not Mandatory - . Purchalse order
quotations . Written (PO) with terms
£A-£B . Supplier : . o
(4 ifan : Quotation Quotations and conditions
(£7,500 to . selection based . . )
internal ) (E-Mail is also obtained and quotation
£25,000) L on Officer
quotation is acceptable) attached and
) Knowledge L
included) invoice
Quotation
. schedule, PO
(£§? 60%? to ?J;\t/g:itgnns Advertisement | Formal sealed Quotations with terms and
£125000)or £D| (4 fan via E Tender written obtained and conditions
(€3 éOO 000) if internal portal/Contracts quotations clarifications attached and
’Wor’ks) uotation is Finder if open (consult reqister invoice (Record
qincluded) advert Procurement) 9 on Central
Contracts
Register)
More than £C .
(£125000)to | 3tenders | Adverisemont | Tender schedule, | " oMl sealed
EU threshold or (4 ifan via ender | Sealed tenders tenders received contract (Record
more than £D |internal tender Portal and (consult and clarification on Central
. . Contracts Procurement) . Contracts
(£3,500,000) if | is included) Fi register )
Works inder Register)
Advertisingin |  Follow EU CZ‘;:’:;?}L ?S:Li‘: ;
Above EU No fewer than OJEU and Regulations Complete Log of on Central
threshold 5 tenders Contracts (consult entire Procedure
i Contract
Finder Procurement)
Database)

* Definition of whole contract — all capital and revenue costs (including extension
options) payable to the supplier over the life of the contract or over a five-year period
if there is no end date to the contract and shall be deemed to exclude any Value
Added Tax applicable to the contract.

Definition of Works — the outcome of any works such as is of itself sufficient to fulfil
an economic or technical function — Part 6 Schedule 2 of the Public Contracts
Regulations 2015. Contact Procurement for advice.
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Procurement must be consulted if the contract is over £B (£25,000) and the contract
must be recorded on the Central Contracts Database.

From this point onwards in these Contract Standing Orders, the terms “Regulation”
or “The Regulations” or “‘the 2015 Regulations” refer to The Public Contracts
Regulations 2015 unless specified otherwise.

5.2

5.3

5.4

5.5

5.6

5.7

5.8

5.9

Quotations must, as far as possible, be comparable by reference to a relevant
British or equivalent internationally recognised Industry standard, or to an
appropriately detailed specification.

Where it can be demonstrated that there are insufficient suitably qualified
economic operators, suppliers or contractors to meet the competition
requirement, all known suitably qualified suppliers or contractors must be
invited.

For tenders which exceed £C (£125,000) or £D (£3,500,000) if Works,
consideration should be given to retendering where two or fewer tenders are
received and where prices are high and VFM cannot be demonstrated.

An employee must not enter into separate contracts nor select a method of
calculating the total value in order to minimise the application of these
Contract Standing Orders.

The splitting of contracts so as to avoid EU Regulations is prohibited.
However, we may decide to award a contract as separate Lots as per EU
Regulation 46. Contact Procurement for advice.

Wherever possible, consideration should be given to contract mergers and
aggregation with existing preferred contracts to encourage VFM for the
Council. It is essential that, if a contract already exists for the supply of the
same goods, services or works, the existing contract must be used in the first
instance.

Identify if the service can be reserved for certain qualifying organisations such
as cooperatives (ref EU Regulation 77) — contact Procurement for advice.

Concession contracts have the same thresholds as ‘Works’. In simple terms,
a contract is a ‘concession’ when the economic operator is compensated by
the ability to exploit a ‘Work’ or service on behalf of the authority (i.e. Leisure
Centre Operator). However, concession contracts vary from standard service
and ‘Works’ contracts in that, the operator must take a risk that no income is
generated and a loss could be incurred. If you believe your requirement could
be a concession contract, please contact Procurement for advice.

The contracting authority provides the economic operator with the opportunity
to either:

(a) Deliver and then exploit a ‘Work’; or
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(b) provide management of an existing asset or other services required
by the authority;

(c) where consideration for delivering the contract shall result from their
right to exploit the work/service or that right together with payment.

To qualify as a concession, the contract must:

(i) transfer the operating risk in exploiting the ‘Work’ or services to the
economic operator; and

(i) the operator must be exposed to loss due to market forces and
supply and demand; and

(iii) there must be no guarantee that they can recoup the investment
made, and the potential loss incurred shall not be merely nominal or
negligible.

6. EU public procurement legislation and advertising

6.1 EU procurement legislation is primarily based on directives. There are four
directives, the Supplies Directive, the Services Directive, the Works Directive
and Concessions Directive. Each Directive provides for a threshold sum
above which all procurement contracts become subject to stringent EU rules
and regulations. For detailed definitions of the activities covered by each
directive and the current thresholds please consult the Procurement Toolkit or
Procurement.

6.2  Services and Works are categorised by the EU via Common Procurement
Vocabulary (CPV) Codes. All Services and Works subject to EU Regulation
thresholds must follow the OJEU process. However, EU Regulations 74 — 77
provide for a light touch regime on certain Services defined by CPV codes in
Schedule 3. Public bodies must still observe general EC Treaty principles so
it is advisable to follow the process defined for above £C (£125,000) in these
Contract Standing Orders or above £D = £3,500,000 if Works.

6.3 At the start of each financial year each chief officer must consider whether
there is any likelihood of a particular contract exceeding the financial
threshold relating to Prior Information Notices (PIN), as set out in the EU
Regulations and, if so, notify Procurement. If a PIN is required, it shall be
published by Procurement in the Supplement to the Official Journal of the
European Union as quickly as possible after the beginning of the financial
year to indicate what they plan to tender for in the forthcoming year.

6.4 If the EU Regulations apply the council must comply with the following
procedures:

¢ No fewer than five Economic Operators shall be invited to tender in
an Open or Restricted procedure.

e The advertisement must be published in the Official Journal of the
European Union (OJEU) before it is advertised in any specialised
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journals, on the council’s e-tender portal or on any national portal.
Advertising must be proportionate to the contract requirement and not
give grounds for ineffectiveness. Regulation 110 requires the council
to advertise opportunities on Contracts Finder within 24 hours if
advertised elsewhere. If below £C (£125,000) we may invite a
minimum of three economic operators without advertising on
Contracts Finder where access is by invite only (i.e. not advertised
elsewhere).

e The timescale for inviting expressions of interest electronically shall
be a minimum of 25 days (unless the urgency procedure is used in
which case 15 days applies).

e The timescale for inviting tenders electronically shall be a minimum of
30 days (unless the urgency procedure is used).

e Please refer to Procurement for award letters and standstill process
in line with the Public Contracts Reqgulations 2015 Part 3.

e A Standstill period is compulsory on all tenders above £C (£125,000)
including Works sealed bids above £C (£125,000).

¢ Once the contract has been awarded Procurement shall place a
contract award notice in the Official Journal of the European Union
and Contracts Finder as per Regulation 108.

e By using e-tendering, timeframes are shortened and advertising
requirements satisfied. Please refer to Procurement for information.

e Where a project was not registered with OJEU because it was
estimated as being below the EU threshold but then subsequently
breaches the EU threshold, a Voluntary Ex-Ante Transparency
(VEAT) notice can be raised. Officers must seek advice of
Procurement as this is not recommended due to potential scrutiny by
the Commission.

6.5 The penalties for non-compliance with EU requirements are severe and

7.1

failure to comply could expose the council to legal action by contractors
possibly resulting in fines, re-tendering costs and compensation. The
corporate Procurement Team should be notified of all EU tenders to ensure
that the process is in line with the Public Contracts Regulations 2015.

Eligibility and framework agreements

Procurement Policy Note (PPN) 8/16 sets out the revised standard Selection
Questionnaire (SQ). It replaces the current standard Pre-Qualification
Questionnaire (PQQ). Use of a PQQ is now prohibited. It is mandatory for a
potential supplier to complete Part 1 and Part 2 of the standard Selection
Questionnaire, or the ESPD template, for all procurements above EU
thresholds.

The standard Selection Questionnaire has been developed to simplify the
supplier selection process for businesses, in particular smaller firms, across
the public sector. In developing the SQ the opportunity has been taken to
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7.2

7.3

7.4

make the questionnaire compliant with the European Single Procurement
Document (ESPD), and amended the rules on the selection of suppliers.

Supplier selection is a key stage in public procurement where we gather
information on and make assessments of the prospective bidders' credentials,
before considering tenders. This includes gathering information about
companies' track records, financial credentials, whether they have been
involved in corruption, whether they meet various selection criteria, and so
on.

The standard Selection Questionnaire asks potential suppliers to initially just
self-declare their status against the exclusion grounds and selection
questions. Usually this will only be checked for the winning supplier.

The standard Selection Questionnaire is structured in three separate parts:

(a) Part 1 of the standard Selection Questionnaire covers the basic
information about the supplier, such as the contact details, trade
memberships, details of parent companies, group bidding and so on.

(b) Part 2 covers a self-declaration regarding whether or not any of the
exclusion grounds apply.

(c) Part 3 covers a self-declaration regarding whether or not the
company meets the selection criteria in respect of their financial
standing and technical capacity.

For below EU Threshold tenders the SQ questions can be used as a guide to
assess suitability of suppliers in a one stage process (ITT/Sealed Quote). For
works contracts valued between the supplies and services threshold and the
works threshold we may use a two stage process and make use of the
PAS91 PQQ.

European Single Procurement Document (ESPD) — (EU Regulation 59) The
Council shall accept an ESPD as a declaration of preliminary evidence
normally required in a PQQ or SQ (EU Regulation 65). For more details,
contact Procurement.

Guidance on the use of Supplier Questionnaires/ESPD can be provided by
Procurement.

Framework agreements (EU Regulation 33)

A Framework Agreement means an agreement between one or more
contracting authorities or one or more economic operators. An agreement
may be entered into with one or more providers and must be awarded in
accordance with the EU Regulations.

Contracts based on Framework Agreements may be awarded by either:
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(a) applying the terms laid down in the Framework Agreement (where
such terms are sufficiently precise to cover the particular call-off)
without reopening competition; or

(b) where the terms laid down in the Framework Agreement are not
precise enough or complete for the particular call-off, by holding a
further competition in accordance with the procedure defined in the
Framework. This should include the following:

(i) Inviting the organisations within the Framework Agreement that
are capable of executing the subject of the contract to submit
written tenders.

(i)  Fixing a time limit which is sufficiently long to allow tenders for
each specific contract to be submitted, taking into account factors
such as the complexity of the subject of the contract.

(i) Awarding each contract to the tenderer who has submitted the
best tender on the basis of the evaluation criteria set out in the
specifications of the Framework Agreement.

8. Records (EU Regulations 83 and 84)

8.1 Where the total value is more than £B (£25,000) but less than £C (£125,000)
the following documents must be kept (electronic records if e-tendered):

¢ Invitations to quote

e Quotations received

e Log of Quotations opened to include date, time, and signatures of
those present

e A written record of any exemptions and the reasons for them

e Selection criteria

¢ |f the most economically advantageous is not accepted the reasons
why

e Written records of communications with the successful contractor

e Award notice posted on Contracts Finder

e All Contracts over £B (£25,000) must be recorded on the Central
Contract Database, please contact Procurement for advice

8.2  Where the total value exceeds £C (£125,000), the following must be
recorded:

e The method for obtaining bids and method of advertising

e Details of any exemption and the reasons for them

e Any pre-procurement discussions regarding compliance with the
Public Services (Social Value) Act 2012, if above EU threshold

e The evaluation criteria in descending order of importance and any
weightings used

e The evaluation results;

e A copy of the SQ (if above EU threshold or Works), the invitation to
tender and a list of the contractors invited

October 2023 ISSUE Part 3F 12



8.3

9.1

9.2

e Tender documents received

e Details of any pre-tender market research

e Any clarification or post-tender negotiation (includes any minutes of
meetings)

e Name of successful tenderer and reasons for their selection

Details of unsuccessful tenderers and reasons why they were

unsuccessful

Details of any financial reports or accounts

The contract documents

Post contract evaluation and monitoring

Details of all approved variations

A full reconciliation of the contract sum and the amount(s) paid taking

into account any variations to the original specification

e Communications with contractors and with the successful contractor
throughout the period of the contract

e Details of any site visits

e Copy of the contract forwarded to Procurement for addition onto the
Central Contracts Database

e The contract must be signed by the Chief Officer for Legal and
Governance

NB. In the event of a challenge, all communications including emails, can be
requested by a court as evidence. Therefore, it is essential that all
documentation is stored securely and all communications/notes are
undertaken in a professional manner.

All records must be kept at least three years after the final settlement of the
contract, 12 years if the contract is under seal. However, tender documents
which relate to unsuccessful contractors need only be kept for a period of 12
months from award of the contract, provided there is no dispute about the
award. In some cases, it may be desirable to retain documents for a longer
period by scanning or using some other suitable method. Where the cost of
the contract is to be met in part or in whole by sources of external funding, the
written records shall be retained in accordance with any directions of the
external funder.

Pre-tender market research and consultation (EU Regulation
40)

Employees may conduct market consultation prior to the issue of the Contract
Notice/Advertisement in general terms about the nature, level and standard of
the supply, contract packaging and other relevant matters, provided that this
does not prejudice any potential contractor. Informing economic operators of
our plans and requirements is acceptable providing it does not distort
competition.

An employee must not seek or accept technical advice on the preparation of
an Invitation To Tender (ITT) or quotation from anyone who may have a
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commercial interest in them, if this may prejudice the equal treatment of all
potential contractors or distort competition. If in doubt seek advice from
Procurement.

9.3 Where a Contracting Authority is having difficulty defining a specification or
requires an innovative solution it may decide to enter into a Competitive
Dialogue or establish and Innovation Partnership with economic operators.
The EU Regulations have established new processes to facilitate this (EU
Regulations 29-31) — please contact Procurement for further information.

10. Standards and evaluation criteria (Eu Regulation 67)
Standards

10.1 Employees must ascertain the relevant British or equivalent International
Industry standard that applies to the contract and these must be used to
properly describe the required quality. Procurement must be consulted if it is
proposed to specify a proprietary brand.

Evaluation criteria (EU Regulation 67) (Also see 7.2 above)

10.2 The evaluation criteria must be defined and documented before tenders or
quotations exceeding £B (£25,000) are sought. The criteria must be designed
to secure VFM for the Council. Generally, this shall be the ‘most economically
advantageous’ where considerations other than purchase price or cost apply.
If above EU thresholds and a restricted procedure (SQ) is to be used, then
generally criteria used at the SQ stage cannot be used during the following
Invitation to Tender (ITT) stage.

10.3 Considerations other than price should be included and examples of criteria
are listed below:

References

Insurance

Financial Statement

Professional qualifications and accreditations
Capacity

Technical ability

Health and Safety

Equalities

Quality assurance procedures

Recruitment and training

Jobs and skills framework considerations
Level of service and/or service methodology
Quality of goods

Cost effectiveness

Delivery requirements

Environmental considerations
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Functional characteristics, such as security, safety and control
features

After sales service

Technical assistance

Partnering

Long term relationships

Cessation of contract clause to recognise the potential of withdrawal
costs in the event of cancellation

Where appropriate, contractors will adhere to the council’s
Complaints, Customer Feedback and Monitoring Procedure

11. Invitations to tender and quotations over £B (£25,000)

11.1 The invitation to tender or quotation shall state that no tender will be
considered unless it is received by the date and time stipulated in the
invitation to tender. No tender or quotation delivered in contravention of this
clause shall be considered.

11.2 Every invitation to tender or quotation shall include the following:

A specification that describes the council’s requirements in sufficient
detail to enable the submission of a competitive offer.

The goods, services or works required together with the terms and
conditions of contract that apply. Under EU Regulations you cannot
specify the manufacturer or model of goods required but you can give
a detailed description of the specific features required.

A statement that says that the council is not bound to accept a tender
or quotation.

A full description of the evaluation criteria, including sub-criteria.

No guarantee of spend where discretionary works apply.

The Confidential Reporting Code including the Whistleblowing Policy.
A signed declaration of non-collusion.

A statement that the successful tenderer agrees to support our
compliance with the Local Government Transparency Code 2015 and
the Freedom of Information Act 2000.

A statement regarding payment of undisputed invoices within 30 days
for contractors and their subcontractors.

11.3 If the contract is valued at £C (£125,000) or more the invitation to tender (or
sealed quote for Works contracts £D (£3,500,000)) shall also include the
following:

Provision for all tenders/quotes to be received electronically in
accordance with e-tender procedures approved by the Chief Officer
for Finance and Performance. Faxed or emailed tenders shall not be
considered.

Contract and tender timeframes.
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e The method by which any arithmetical errors discovered in the tender
will be dealt with; in particular, whether the overall price prevails over
the rates in the tender or vice versa.

e A requirement for tenderers to declare that the tender content, price
or other figure or particulars concerning the tender have not been
disclosed by the tenderer to any other party (except where such a
disclosure is made in confidence for a necessary purpose).

¢ A requirement for tenderers to complete fully and sign all tender
documents including a Form of Undertaking and certificates relating
to the Bribery Act 2010.

¢ Notification that tenders are submitted to the council on the basis that
they are compiled at the tenderer’s expense.

e A description and definition of the evaluation criteria and weighting.

e Standard and, where appropriate, any Special Terms and Conditions.

¢ Any collaborative partner councils by name.

11.4 All contractors invited to tender or quote must be issued with the same
information at the same time and subject to the same conditions. Any
supplementary information must be given on the same basis.

11.5 Contractors must be given an adequate period in which to prepare and
submit a high quality, considered quotation or tender which is consistent with
the urgency of the contract requirement. The EU Regulations lay down
specific time periods in Chapter 2, Section 3 — Procedures (please contact
Procurement for advice). It is also best practice to comply with these time
periods for all contracts that exceed £C (£125,000).

11.6 Electronic tendering systems must be discussed and approved by the Chief
Officer for Finance and Performance and the Monitoring Officer. Electronic
systems need to comply with the spirit of these Contract Standing Orders.
Faxed or emailed tenders will not be accepted. In addition to the council’s e-
tendering portal all tenders over £C (£125,000) will be advertised and
contract award notifications posted on Contracts Finder.

11.7 Any shortlisting must have regard to the financial and technical standards
relevant to the contract and the evaluation criteria. For example:

(a) This may include mandatory grounds for exclusion:
(i)  Members of the organisation’s senior management team found
guilty of fraud/corruption
(i)  Non-payment of taxes
(b) Or it may include discretionary grounds for exclusion:
i)  Violation of social/environmental laws
i) Grave misconduct

(

(

(iii)  Anti-competitive agreements

(iv) Persistent deficient performance of public contracts
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12.

12.1

12.2

12.3

12.4

13.

13.1

13.2

The minimum yearly turnover that operators are required to have shall not
exceed twice the estimated contract value (EU Regulation 58[9]).

Receipt and opening of tenders and quotations

If a quotation or tender is subject to a sealed bid process, quotations or
tenders received by fax or email must be rejected.

All tenders with an estimated value greater than £B (£25,000) received via
the e-tendering portal may be opened by two members of Procurement or the
Principal Contract Officer and a member of Procurement.

A tender opening report shall be maintained showing all of the following:

the title of the contract

the names of all firms submitting tenders or quotations
the amount of each tender or quotation, where available
the date and time of opening

the names of those present

verification that all documents are present

Contracts in excess of £C (£125,000)

All quotations or tenders received through the Council's authorised e-tender
solution, which maintains a secure and fully auditable process, will be opened
by Procurement (minimum two officers in attendance) who will:

(i) produce a summary of details contained in paragraph 12.3; and
(i) download the tender responses and make them available to relevant
councillors or officers as required for record, audit and evaluation.

Post-tender negotiation* for contracts valued in excess of
£C (£125,000)

*Where a preferred bidder has been determined, but the contract has not
been formally awarded.

Providing clarification of an invitation to tender to potential contractors or
seeking clarification of a tender, whether in writing or by way of a meeting, is
permitted. However, discussion with tenderers after submission of a tender
and before the award of a contract with a view to obtaining an adjustment to
price, delivery or content (i.e. post-tender negotiations) must be the exception
rather than the rule. It must not be conducted in procurements above the EU
threshold where it might distort competition, particularly with regard to price.

If post-tender negotiations are necessary after a single stage tender or after
the second stage of a two-stage tender, then such negotiations shall only be
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undertaken with the tenderer who is identified as having submitted the best
tender and after the other contractors have been informed. This may be
required if tenders are higher than previously estimated or above the
available budget. Tendered rates and prices shall only be adjusted in respect
of a corresponding adjustment in the scope or quantity included in tender
documents. A record of the minutes of negotiation meetings shall be kept on
file and the changes agreed by both parties shall be in writing.

13.3 Where post-tender negotiation results in a fundamental change to the
specification or contract terms which results in an increase in price of 10 per
cent or £50,000, whichever is the least, the contract must not be awarded but
re-tendered.

13.4 Procurement must be formally consulted wherever it is proposed to enter into
post-tender negotiations. Negotiations must be conducted by a team of at
least two employees, one of whom must be the Principal Contract Officer and
one who is a member of staff from a unit independent from that leading the
negotiations.

14. Evaluation and award of contract and debriefing
contractors (EU Regulations 67, 74 - 76, 87 and 108)

14.1 Apart from the debriefing required or permitted by these Contract Standing
Orders, the confidentiality of quotations, tenders and the identity of
contractors must be preserved at all times and the information about one
contractor’s response must not be given to another contractor. Sections 43
and 44 of the Freedom of Information Act 2000 refer to exemptions for
confidential and commercially sensitive information.

14.2 Contracts must be evaluated and awarded in accordance with the evaluation
criteria by a minimum of two employees who have the technical ability to
evaluate the submission. Procurement is -able to advise on the process, but
shall not undertake the evaluation. During this process, employees shall
ensure that submitted tender prices are compared with any pre-tender
estimates and that any discrepancies are examined and resolved
satisfactorily. If any particularly low bids are received or if there are large
discrepancies between the bids received, Procurement and Chief Officer for
Finance and Performance must be informed. Where a bid is considered to be
abnormally low the process detailed in EU Regulation 69 shall apply:

(@) Where tenders appear to be abnormally low in relation to the works,
supplies or services sought, the Principal Contract Officer shall (with
the assistance of Procurement) ask tenderers to explain the price or
costs proposed in the tender.

(b) The contracting authority may only reject the tender where the

evidence supplied does not satisfactorily account for the low level of
price or costs proposed.
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14.3

14.4

14.5

14.6

14.7

14.8

15.

15.1

Any arithmetic within the tenders must be checked. If any errors are found
they should be notified to the tenderer, who should be requested to confirm or
withdraw their tender. Alternatively, if the rates in the tender, rather than the
overall price, were stated within the invitation to tender as being dominant, an
amended tender price can be requested to accord with the rates given by the
tenderer.

Where the total value of the contract exceeds £C (£125,000), all contractors
must be informed in writing simultaneously via the electronic portal and as
soon as possible of the intention to award the contract. Please refer to
Procurement for letter templates. Unsuccessful contractors must be given at
least 10 calendar days (not ending on a weekend or bank holiday) in which to
challenge the decision before the contract is awarded. If the decision is
challenged by an unsuccessful contractor, then the contract will not be
awarded and advice must be obtained from Procurement.

Unsuccessful contractors shall normally be informed in writing through the e-
tendering portal of the reason for non-selection. No information, other than
the following, should be given without taking the advice of Procurement:

e how the evaluation criteria were applied and comparison with the
winning tender scores

e the reasons for the decision, including the characteristics and relative
advantages of the successful tender

e the relevant price score achieved

e the name of the winning contractor

If a contractor requests in writing the reasons for a contracting decision, the
contractor must be given the reasons in writing within 15 days of the request.
If requested, contractors who were deselected in a pre-tender shortlisting
process (SQ) may be given the information in 14.5 above.

The Principal Contract Officer may accept quotations or tenders provided that
they have been fully evaluated and are the most economically advantageous
to the Council. If the quotation or tender is not the most economically
advantageous the approval of the relevant portfolio holder, or other Cabinet
member, must be secured and the decision may be subsequently reported to
the Cabinet and recorded in the exemptions register.

Officers must ensure that all contracts tendered via the e-tendering portal
have a contract record created on the Central Contract Database within 48
hours of the award.

Contract documents

High level detail for all contracts valued at £C (£125,000) or above (or £B
£25,000 if open advert at the point of award), must be published on the
Council’'s Transparency Pages and Contracts Finder in accordance with The
Local Government Transparency Code 2015.
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Details include:

Contract Reference Number

Title of Agreement*

Department

Description*

Start Date*

End Date*

Extension Options

Review Date

Last Extension Date

Contract Value (Estimated Lifetime)*
Supplier Name*

Process Type

Is the Supplier an SME?

Is the Supplier a VCSE Organisation?
VCSE Registration Number (If applicable)
Unrecoverable VAT

*Only items marked with an asterisk are required for Contracts Finder

15.2 All contracts shall clearly specify the following:

The work to be done or the goods, materials or services to be
supplied

That all goods supplies and services used or supplied are to comply
with any relevant standards specification or code of practice in force
at the date of the tender (British Industry Standard and/or any
internationally recognised equivalent)

The price to be paid with a statement of any discounts or deductions
(amount and timing)

Any insurance requirements

Any health and safety requirements

Safeguarding vulnerable people requirements (if appropriate)
Compliance with the Equalities Act 2010

That the contractor will comply with the provisions of the EU
Regulation 2016/679 (GDPR) or any re-enactment of that Regulation
insofar as any personal data supplied by the council or obtained on
behalf of the council is kept secure and is not disclosed to any other
party except in accordance with the contract. The contract shall
define the data controller and processor responsibilities sufficient to
comply with the Regulation.

The terms of the Bribery Act 2010 and standard anti-corruption
clause as set out in Standing Order 17.2

The time within which the contract is to be performed

The provisions for the council to terminate the contract

A mechanism for agreeing price escalation and/or cost reduction
requirements
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For contracts valued at less than £C (£125,000) an official purchase order
form with the council’s Terms and Conditions attached, approved by the Chief
Officer for Finance and Performance, must be used wherever possible.

15.3 In addition contracts valued greater than £C (£125,000) must also state the
following:

e That the contractor may not assign or sub-contract without prior

written approval

Ombudsman requirements

That charter standards are to be met if relevant

Sustainability requirements

Confidentiality and anti-corruption (see 17.1)

A right of access to relevant documentation and records of the

contractor for monitoring and audit purposes, if relevant

Key Performance Indicators

e That the EU Regulation 2016/679 (GDPR), Freedom of Information
Act 2000 and The Local Government Transparency Code 2015 may
require the Council to release information provided by contractors

15.4 The formal advice of Procurement must be sought for the following contracts:

Where the total value exceeds £C (£125,000)

Those involving leasing arrangements

Where it is proposed to use a supplier's own terms and conditions
Those which are complex in any other way or expose the council to
significant risk

15.5 All contracts over £C (£125,000) must be concluded formally in writing and
signed by the Chief Officer for Legal and Governance before the supply,
service or construction work begins, except in exceptional circumstances, and
then only with the written authority of the Chief Executive or another member
of the Leadership Team. An award letter is insufficient. All contracts over £C
(£125,000) should be given a unique number allocated by Procurement who
should also be supplied with a copy of the contract.

15.6 The employee responsible for obtaining the signatures on the contract must
ensure that the person signing for the other contracting party has authority to
bind it.

15.7 A contract must be sealed by the council if any of the following apply:

e The council may wish to enforce the contract more than six years
after its end.

e The price paid or received under the contract is a nominal price and
does not reflect the value of the goods or services.

e The total value of the contract exceeds £C (£125,000).

e For electronic contracts such as those on G Cloud please refer to
Procurement who will create a signed electronic copy on the Central
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16.

16.1

16.2

16.3

16.4

17.

171

17.2

Contract Database and forward this to Legal Services for an
electronic seal.

Liquidated damages, bonds and parent company
guarantees

A risk assessment and financial check of every contract for the purposes of
determining the level of security needed, if any, must be made by the contract
supervisor, and/or appropriate head of service.

For every contract where it is considered that the council would suffer loss if
the contract works, supplies or services are not provided in the time specified,
the contract shall provide for the payment of liquidated damages by the
contractor to reflect the anticipated loss to the council.

Employees must consult with the Chief Officer for Finance and Performance
to establish whether a parent company guarantee is necessary when a
contractor is a subsidiary company and:

(i) the award is based on an evaluation of the parent company; or
(i) there is some concern about the financial stability of the contractor.

Employees must consult with the Chief Officer for Finance and Performance
to establish whether a bond is needed where:

(i) Itis proposed to make stage payments during the life of the contract
and there is some concern about the financial stability of the
contractor.

(i)  There will be a cost to maintain service delivery if the supplier or
contractor goes into liquidation.

Prevention of Corruption

Employees must comply with the Employee Code of Conduct and the
council’s policy on Gifts and Hospitality and must not invite or accept any gift
or reward in respect of the award or performance of any contract. It will be for
the employee to prove that anything received was not received corruptly.
High standards of conduct are obligatory. Corrupt behaviour will lead to
dismissal and is a criminal offence under the Bribery Act 2010.

All formal written contracts must include the following:

“The council may terminate this contract and recover all its loss if the
contractor, its employees or anyone acting on the contractor’s behalf do any
of the following:
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18.

18.1

18.2

18.3

18.4

19.

19.1

19.2

(a) Offer, give or agree to give to anyone any inducement or reward in
respect of this or any other council contract (even if the contractor
does not know what has been done).

(b) Commit an offence under the Bribery Act 2010 or any other
legislation that deals with Bribery and Corruption in force at the time
the contract is let.

(c) Commit any fraud in connection with this or any other council contract
whether alone or in conjunction with councillors, contractors or
employees.

Any clause limiting the contractor’s liability shall not apply to this clause.

Declaration of Interests

If it comes to the attention of a member or employee of the council that a
contract in which he or she has a financial or non-financial interest has been
or is proposed to be entered into by the council, they must record it in the
Interests Register which is maintained by the Monitoring Officer. Where
necessary the Monitoring Officer will report such declarations to Cabinet.

Such written notice is required irrespective of whether the interest is direct or
indirect. An indirect interest is distinct from a direct interest in as much as it is
not a contract to which the member or employee is directly a party.

A shareholder in a body not exceeding a total nominal value of £1,000 or one
per cent of the nominal value of the issued share capital, whichever is the
less, is not a financial interest for the purposes of this procedure rule.

The Monitoring Officer shall ensure that the attention of all members is drawn
to the National Code of Local Government Conduct and the local Code of
Conduct for Councillors and that all employees are aware of the Code of
Conduct for Employees.

Contract Management (Section 6 EU Regulations 70 - 73)

A Principal Contract Officer must be nominated for all contracts over £B
(£25,000) The nominated person will be responsible for the planning,
coordination, monitoring and controlling of the contract, and ensuring
completion on time, within cost and to the required quality standards.

For all contracts with a value exceeding £C (£125,000) Principal Contract
Officer must:

e maintain a risk register during the contract period
e undertake appropriate risk assessments
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o for each risk identified, ensure that contingency measures are in
place

e confirm the financial stability and insurance cover of the contractor at
least annually

19.3 During the life of the contract the following issues must be monitored:

e Performance

Compliance with specification and contract including insurance and
financial stability

Cost, quality and value for money

User satisfaction and risk management

Customer complaints

Data security and privacy

NB See Procurement Toolkit Step 1 - Commissioning

19.4 Where the total cost of any work carried out under a contract is expected to
exceed the contract sum, this will be escalated in accordance with the
virement limits procedure within the Financial Standing Orders, in
consultation with the Chief Financial Officer.

19.5 Contract modifications may be permitted where:

e the modifications were provided for in the original procurement

e it is within the original scope and significant disruption or cost would
be incurred if not modified

e they are within scope and unforeseen

e any increase does not exceed 50 per cent of the original value

Please refer to Procurement for clarification (EU Regulation 72).

20. Extensions of Existing Contracts

20.1 Contract extensions can be awarded without an exemption being granted
when all of the following apply:

value for money can be demonstrated for the Council

the option to extend was written into the original contract

the extension period is less than the original contract term

the total contract value including the extension is less than EU
threshold (unless it was a result of an EU tender).

e for contracts subject to EU Regulations, the Notice and Award Notice
included the option to extend

20.2 For contracts that do not meet the criteria above, an extension may only be
granted following an exemption request being approved in line with the
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21.

211

22,

221

22.2

22.3

requirements in Section 3 — Exemptions. Before approval is given, the
following conditions must be satisfied:

e The total contract value including the extension is less than EU
threshold or it will be subject to EU Regulations.

e The existing contract was let following full competition in accordance
with Contract Standing Orders and a period of less than five years
has elapsed since the initial contract was awarded.

e Less than four years have elapsed if the contract is a Framework
Agreement.

e The new work is sufficiently similar in nature and extent.

e The majority of the rates for the new work are directly based on the
existing contract.

e Rates for work which cannot be based directly on the existing
contract can be negotiated equitably. A written report should be
compiled detailing the circumstances and outcome of these
negotiations.

e The likely benefit of further competition would be outweighed by the
administrative cost and/or delay involved.

e The interests of the council will not be compromised by the
negotiation.

Long-term relationships

Better value for money and improved quality of service delivery may be
achieved by entering into long-term agreements with contractors, suppliers
and service providers. Therefore, consideration should be given to
packaging contracts in such a way that they reduce the number of times that
the council needs to seek competitive tenders. This can be achieved by
amalgamating similar types of supplies and services into single contracts
and then seeking competitive tenders.

Partnering

A partnership is an agreement between the council and one or more
independent legal bodies, organisations or individuals to work collectively to
achieve a common purpose with specified aims and objectives.

Partnering arrangements which involve a joint venture or contractual
arrangement with a private sector body are subject to the provisions of these
Contract Standing Orders.

If the partnering agreement involves another Local Authority the Contract
Standing Orders of the lead authority will apply.
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23.

241

24.2

243

24,

Transfer of undertakings (Protection of Employment)
Regulations 2006

All tenders must indicate how the council intends to deal with The Transfer of
Undertakings (Protection of Employment) Reqgulations 2006 (TUPE) where
applicable.

When the council considers there to be a TUPE transfer from the council, the
advice of Procurement and Human Resources shall be sought upon the
terms of any transfer of employees, including any indemnities sought from a
successful tenderer.

All contracts shall require a successful tenderer to undertake to comply with
its obligations under TUPE; in particular the contract shall apply the principles
set out in Office of the Deputy Prime Minister Circular 03/2003 Annex D —
Code of Practice on Workforce Matters in Local Authority Service Contracts.

Glossary of Terms
“The Commission” means the European Commission.

“Concession Contract” means a contract governed by the Concession
Contracts Regulations 2016.

“Contracting authorities” means the State, regional or local authorities,
bodies governed by public law or associations formed by one or more such
authorities or one or more such bodies governed by public law.

“CPV” means the Common Procurement Vocabulary as adopted by
Regulation (EC) No. 2195/2002(b) as amended from time to time.

“Economic operator” means any [natural or legal] person or [public entity]
or group of such persons [and/or entities], including any temporary
association of undertakings, which offers the execution of [works and/or a
work], the supply of products or the provision of services on the market.

“EU” means European Union.

“Electronic Tender (portal)” or “e-tendering” means an electronic method
of tendering using electronic equipment for the processing (including digital
compression) and storage of data which is transmitted, conveyed and
received by wire, [by] radio, [by] optical means or [by] any other
electromagnetic means.

“ESPD” means the European Single Procurement Document referred to in
Regulation 59(1) conceived to reduce the need for multiple SQ’s for economic
operators.

“EU Publications Office” means the Publications Office of the EU.
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“European standard” means a standard adopted by a European
standardisation organisation and made available to the general public.

“Exemption” is where a particular procurement is not covered by the
Regulations or below EU threshold where authorised officers can waive these
rules.

“Framework agreement” has the meaning given by regulation 33(2);
primarily a contract with one or more operators or clients.

“Innovation” means the implementation of a new or significantly improved
product, service or process, including but not limited to production, building or
construction processes, a new marketing method, or a new organisational
method in business practices, workplace organisation or external relations
[inter alia] with the purpose of helping to solve societal challenges or to
support [the Europe 2012 strategy] for smart, sustainable and inclusive
growth.

“International standard” means a standard adopted by an international
standardisation organisation and made available to the general public.

“Invitation to confirm interest” means an invitation which a contracting
authority sends in order to comply with regulation 54(2).

“Invitation to Tender (ITT)” is the documents/process used to define our
specification and evaluation criteria in a suitable way to facilitate operators to
tender for the opportunity.

“Life cycle” means all consecutive and/or interlinked stages, including
research and development to be carried out, production, trading and its
conditions, transport, use and maintenance, throughout the existence of the
product or the works or the provision of the service, from raw material
acquisition or generation of resources to disposal, clearance and end of
service or utilisation.

“National standard” means a standard adopted by a national
standardisation organisation and made available to the general public.

“Official Journal or OJEU” means the Official Journal of the EU.

“Open Advertisement” means an opportunity that has been advertised on a
National basis as opposed to where selected operators are invited.

“Open Process” is a single stage process where an Invitation to Tender is
issued without a Selection Questionnaire.

“Prior publication” means prior publication of a call for competition.
“Procurement” means the Chief Officer for Legal and Governance or the

Procurement officers within the Legal Services at the council or within the
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Shared Services Procurement Team at Nuneaton and Bedworth Borough
Council.

“Procurement document” means any document produced or referred to by
[the] contracting authority to describe or determine elements of the
procurement or the procedure, including [the] contract notice, [the] prior
information notice where it is used as a means of calling for competition, the
technical specifications, the descriptive document, proposed conditions of
contract, formats for the presentation of documents by candidates and
tenderers, information on generally applicable obligations and any additional
documents.

“Public contracts” means contracts for pecuniary interest concluded in
writing between one or more economic operators and one or more
contracting authorities [and having] as their object the execution of works, the
supply of products or the provision of services.

“Public Contracts Directive” means Directive 2014/24/EU of the European
Parliament and of the Council of 26 February 2014(c).

“Public service contracts” means public contracts which have as their
object the provision of services other than [those referred to in the definition
of “public works contract].

“Public supply contracts” means public contracts which have as their
object the purchase, lease, rental or hire-purchase, with or without an option
to buy, of products, whether or not the contract also includes, as an incidental
matter, siting and installation operations.

“Public works contracts” means public contracts which have as their object
one of the following:

e The execution, or both the design and execution, of works related to
one of the activities listed in Schedule 2 the execution, or both the
design and execution, of a work.

e The realisation, by whatever means, of a work corresponding to the
requirements specified by the contracting authority exercising a
decisive influence on the type or design of the work.

“Regulations” or “Regulation” refer to the Public Contracts Regulations
2015 (SI 2015 No 102) unless otherwise specified.

“Restricted process” is a two stage process using a Pre-Qualification
Questionnaire to select suitable economic operators before an Invitation to
Tender is issued.

“Selection Questionnaire (SQ)” means a method of selecting suitable
operators to fulfil the Contract.
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“SME” means an enterprise falling within the category of micro, small and
medium-sized enterprises defined by the Commission Recommendation of 6
May 2003 concerning the definition of micro, small and medium-sized
enterprises.

“Standard” means a technical specification, adopted by a recognised
standardisation body, for repeated or continuous application, with which
compliance is not compulsory, and which is an international standard, a
European standard or a national standard.

“Technical specifications” means the matters referred to in regulation 42(2)
to (7).

“Tenderer” means an economic operator that has submitted a tender.
“Work”, as a singular noun, means the outcome of building or civil

engineering works taken as a whole which is sufficient in itself to fulfil an
economic or technical function.
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